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 1.  TIME:  8:30   CASE#: MSC09-01221 
CASE NAME: FEIGER VS BLACKHAWK 
HEARING ON MOTION TO/FOR TAX COSTS FILED BY JOSE MENDOZA 
* TENTATIVE RULING: * 
 
The motion is granted as to the $5,935.45 in costs related to the preparation of trial transcripts.  
They were not ordered by the Court and are therefore not recoverable.  CCP 1033.5(b)(5).  In all 
other respects, the motion to tax costs is denied.  See CCP 1033.5(a)(11). 

  

  
 2.  TIME:  8:30   CASE#: MSC13-01453 
CASE NAME: HAPPY VALLEY VS COHEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ADJUDICATION AS TO 
PLNTF'S COMPLAINT FILED BY KIM VAN WERT 
* TENTATIVE RULING: * 
 
The Court exercises its discretion under Code of Civil Procedure § 437c(h) and continues the 
hearing on the motion to permit additional discovery. Plaintiffs have made the required showing 
with respect to the deposition of Kim Van Wert. (See Whitehorn Dec. ¶¶ 16-18.) A continuance 
is virtually mandated when the party opposing summary judgment has identified the discovery it 
seeks and has provided some explanation as to how the facts sought are relevant to the 
opposition. Bahl v. Bank of America (2001) 89 Cal.App.4th 389, 395. 
 
Plaintiffs and Kim Van Wert shall promptly meet and confer concerning the scheduling of Mr. 
Van Wert’s deposition. The deposition shall take place on or before September 15, 2017. If, as 
of August 29, 2017, the parties are unable to reach agreement on a date, time, and location for 
Mr. Van Wert’s deposition, they shall jointly approach the clerk to schedule a teleconference, at 
which the Court will hear brief remarks from each side and then the Court will set a date, time, 
and location for the deposition to occur. 
 
On or before September 29, 2017, any party may serve and file a supplemental opposition to 
the motion. The supplemental opposition shall be limited to addressing factual matters 
uncovered at Mr. Van Wert’s deposition. In ruling on the motion, the Court will consider both the 
opposition papers already on file, as well as any supplemental opposition papers. 
 
On or before October 10, 2017, any party may serve and file a supplemental reply brief. The 
supplemental reply shall be limited to addressing matters raised in any supplemental opposition 
papers that are filed. In ruling on the motion, the Court will consider both the reply papers 
already on file, as well as any supplemental reply papers. 
 
The hearing on the motion is continued to October 19, 2017, at 8:30 a.m., in Department 17. 
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 3.  TIME:  8:30   CASE#: MSC13-01453 
CASE NAME: HAPPY VALLEY VS COHEN 
HEARING ON MOTION FOR SUMMARY ADJUDICATION AGAINST HAPPY VALLEY 
ROAD LLC FILED BY FEDERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
As discussed at the recent case management conference, the hearing is scheduled for 
November 22, 2017, at 8:30 a.m. in Department 17.  Because that is not a regular law and 
motion day, there will be no tentative ruling posted.  
 
The Court approves the briefing schedule proposed by the parties. Happy Valley’s opposition 
shall be served and filed on or before October 26, 2017, and Federal’s reply, if any, shall be 
served and filed on or before November 9, 2017. 
 
 

  

 4.  TIME:  8:30   CASE#: MSC13-01453 
CASE NAME: HAPPY VALLEY VS COHEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT AGAINST RAJIV GOSAIN 
FILED BY FEDERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Federal’s motion for summary judgment, directed against Rajiv Gosain (“Gosain”) is denied 
without prejudice. 

The Court has reviewed the operative second amended complaint (“2AC”). Gosain is not 
identified as a party plaintiff in the 2AC. The prayer for relief does not seek any relief on behalf 
of Gosain, but only on behalf of “PLAINTIFFS,” a term which includes only Happy Valley Road 
LLC and Tanaiga Real Estate Corporation. (2AC ¶¶ 1-2.) Happy Valley and Tanaiga are the 
only entities identified as plaintiffs in this case. (Id.)  

Gosain is mentioned in the 2AC, but almost exclusively to indicate where he allegedly did things 
on behalf of Happy Valley and/or Tanaiga. (E.g., 2AC ¶¶ 44, 45, 48, 50, 54, 76.) It is alleged that 
Gosain was forced to incur attorney’s fees, and that Gosain is being investigated for insurance 
fraud (2AC ¶¶ 80, 91), but again, the prayer for relief does not seek any relief on Gosain’s 
behalf. 

It is true that Gosain was a party in the original complaint and the first amended complaint. But 
those pleadings are no longer of any consequence, given the filing of the operative 2AC. State 
Compensation Ins. Fund v. Super. Ct. (2010) 184 Cal.App.4th 1124, 1130-1131 (an amended 
pleading supersedes any prior pleading, which no longer has any effect).  

The undisputed facts also show that at various points in this litigation, counsel for plaintiffs was, 
at best, vague about whether Gosain remained a party after the filing of the 2AC. At times, 
counsel represented that Gosain remained a party. 

However, none of that changes a fundamental fact. Gosain is not a party to this action by any 
reading of the operative pleading on file – the 2AC. Gosain is not identified as a party, and 
Gosain does not seek any particular relief. The Court could not award Gosain any relief as the 
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pleadings currently stand, and likewise, the Court cannot enter a judgment against Gosain if he 
is not a party. The pleadings define the issues to be considered on a motion for summary 
judgment. E.g., Allyson v. Dep’t of Transportation (1997) 53 Cal.App.4th 1304, 1316. 

On August 10, 2017, Gosain filed a “notice of non-opposition” to the motion. In that filing, Gosain 
says: 

(1) That he is not a plaintiff; 

(2) That he is not a named insured on the Federal Insurance policy; 

(3) That he does not have an action for breach of contract under the Federal Insurance 
policy; 

(4) That he does not have an action for breach of the covenant of good faith and fair dealing 
under the Federal Insurance policy; and 

(5) That he does not have a current action for violation of Business & Professions Code § 
17200. 

In ruling on Federal’s motion, the Court accepts these representations as true and relies on 
them in denying the motion without prejudice. 

Because the Court denies the motion on the ground that Mr. Gosain is not presently a party to 
this action, the Court notes that the denial is without prejudice. Should Mr. Gosain ever be 
added as a party to this case, or assert claims against Federal in connection with these matters, 
Federal is free to raise the substantive arguments set forth in its motion at that time, if it 
chooses. 
 

  

 5.  TIME:  8:30   CASE#: MSC13-01453 
CASE NAME: HAPPY VALLEY VS COHEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY ST. PAUL SURPLUS 
LINES INSURANCE CO., NORTHLAND INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The motion is continued to September 28, 2017, by agreement of the parties. 

  

 6.  TIME:  8:30   CASE#: MSC15-00941 
CASE NAME: TRAVELERS INSURANCE VS. MONSCH 
HEARING ON MOTION FOR SUMMARY JUDGMENT AGAINST MILGARD 
MANUFACTURING INC FILED BY TRAVELERS PROPERTY CASUALTY COMPANY 
* TENTATIVE RULING: * 
 
The plaintiffs in this case, Travelers Property Casualty Company of America, St. Paul Mercury 
Insurance Company, and Fidelity and Guaranty Insurance Underwriters, Inc. (collectively, 
“Travelers”) have filed a motion for summary adjudication (the “MSA”) seeking summary 
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adjudication of portions of their case against defendant Milgard Manufacturing, Inc. (“Milgard”). 

The MSA contends that Travelers is entitled to summary adjudication (1) of its cause of action 
for declaratory relief, which seeks a judicial declaration concerning Milgard’s duty to defend 
Pulte; (2) of the related issue of whether Milgard owed a defense duty to Pulte under the 
relevant subcontract; and (3) of its cause of action for equitable subrogation. 

Brief Factual and Procedural Background 

This case is the insurance coverage litigation that followed an earlier construction defect matter, 
Sanchez et al. v. Pulte Home Corporation, case no. MSC13-00594 (“Sanchez”). In the Sanchez 
matter, the homeowner plaintiffs sued Pulte, the developer of their subdivisions, alleging various 
construction defects. Pulte did not perform the actual construction work related to the homes at 
issue, but instead hired various subcontractors to perform that work. 

After it was sued by the homeowner plaintiffs in Sanchez, Pulte cross-complained against its 
subcontractors, alleging, among other things, that the subcontractors owed Pulte a duty of 
defense under the relevant subcontracts, and that the subcontractors had refused to honor that 
duty, resulting in damage to Pulte. At least some of the subcontractors engaged by Pulte were 
insured by Travelers. Those insurance policies allegedly contained additional insured 
endorsements that added Pulte to the definition of “insured” under those policies. As a result, 
Travelers provided Pulte a defense in the Sanchez matter.  

Sanchez was resolved by settlement in 2015; Pulte also settled all of its claims against its 
subcontractors (including its claim that the subcontractors, including Milgard, owed it a duty of 
defense), and all the claims asserted in Sanchez were dismissed with prejudice, including 
Pulte’s claims against its subcontractors. (Milgard Additional Fact No. 6; see also August 11, 
2015 dismissal with prejudice of Pulte’s cross-complaint entered in the Sanchez action.) 

Legal Standard 

Code of Civil Procedure (“CCP”) § 437c(p)(1) provides the relevant legal standard for deciding 
the MSA: 

A plaintiff or cross-complainant has met his or her burden of showing that there is 
no defense to a cause of action if that party has proved each element of the 
cause of action entitling the party to judgment on the cause of action. Once the 
plaintiff or cross-complainant has met that burden, the burden shifts to the 
defendant or cross-defendant to show that a triable issue of fact exists as to the 
cause of action or a defense thereto. 

This means that “a plaintiff bears the burden of persuasion that each element of the cause of 
action in question has been proved, and hence that there is no defense thereto.” Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850 (quotations omitted). Put another way, 
Travelers is entitled to summary adjudication if and only if it has proved each element of the 
cause of action. Id. 

Analysis 

Equitable Subrogation 

To prevail on its cause of action for equitable subrogation, Travelers must prove eight elements: 

(1) Pulte suffered a loss for which Milgard is liable, either as the wrongdoer whose act or 
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omission caused the loss or because Milgard is legally responsible to Pulte for the loss 
caused by the wrongdoer; 

(2) The claimed loss was one for which Travelers was not primarily liable; 

(3) Travelers has compensated Pulte in whole or in part for the same loss for which Milgard 
is primarily liable; 

(4) Travelers has paid the claim of Pulte to protect its own interest and not as a volunteer; 

(5) Pulte has an existing, assignable cause of action against Milgard which Pulte could have 
asserted for its own benefit had it not been compensated for its loss by Travelers; 

(6) Travelers has suffered damages caused by the act or omission upon which the liability of 
Milgard depends; 

(7) Justice requires that the loss be entirely shifted from Travelers to Milgard, whose 
equitable position is inferior to that of Travelers; and 

(8) Travelers’ damages are in a liquidated sum. 

Interstate Fire & Casualty Ins. Co. v. Cleveland Wrecking Co. (2010) 182 Cal.App.4th 23, 33-34 
(“Cleveland Wrecking”). 

The Court focuses its analysis on the fifth element identified above. Because different courts 
have numbered the elements differently, the Court will refer to this as the “existing cause of 
action element.” 

The opposition contends that because Pulte settled its claim against Milgard, and subsequently 
dismissed its action against Milgard with prejudice, Travelers cannot establish the existing 
cause of action element.  

It is true that as a general matter, a subrogating insurer (like Travelers) “succeeds only to the 
rights of the insured,” and “is subject to the same defenses assertable against the insured.” 
Fireman’s Fund Ins. Co. v. Maryland Casualty Co. (1998) 65 Cal.App.4th 1279, 1292. Thus, if 
Milgard would have had a particular defense against Pulte if Pulte had brought a claim directly, 
then Milgard has that same defense as against Travelers, a subrogating insurer.  

It appears that Milgard would have a defense against Pulte, were it Pulte asserting a claim for 
unpaid defense costs; namely, that Pulte’s claim that Milgard owed it, in the Sanchez action, a 
duty to defend, breached that duty, and thereby caused Pulte some measure of damages, was 
settled and dismissed with prejudice, creating a res judicata defense to any subsequent claim 
for a breach of the duty to defend, or damages flowing from that breach.  

In Fireman’s Fund Ins. Co. v. Maryland Casualty Co. (1994) 21 Cal.App.4th 1586 (“Fireman’s 
Fund 1994”), Fireman’s Fund sought payment from Maryland for money Fireman’s Fund had 
advanced to settle a third-party lawsuit. Id. at p. 1591. Kelly was the developer of a 
condominium complex, and was sued for construction defects. Id. Kelly cross-complained 
against its liability insurer, Maryland, alleging that Maryland breached its duties to defend and 
indemnify Kelly. Id. at p. 1592. Fireman’s Fund provided Kelly excess insurance, over the policy 
issued by Maryland, during the relevant time period, and Maryland sued Kelly and Fireman’s 
Fund, seeking a declaration of its obligations concerning Kelly’s liabilities. Id. Finally, the 
homeowners’ association sued Fireman’s Fund, alleging non-payment of insurance proceeds. 
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Id. 

Eventually, the homeowners’ association obtained a judgment against Kelly. Fireman’s Fund 
1994 at p. 1592. Subsequently, most of the remaining parties (but not Fireman’s Fund) settled. 
Id. As part of that settlement, both the homeowners’ association and Kelly released their claims 
against Maryland. Id. Following that settlement, Fireman’s Fund separately settled with the 
homeowners’ association, and then sued Maryland, seeking to recover the sum it paid the 
homeowners’ association as settlement proceeds under various theories, including a theory of 
equitable subrogation. Id. at pp. 1592-1593. 

Maryland moved for summary adjudication as to the equitable subrogation claim brought by 
Fireman’s Fund. It argued that because Kelly had released Maryland from any claims, Fireman’s 
Fund could not maintain a cause of action for equitable subrogation. The trial court agreed, and 
granted summary adjudication. Fireman’s Fund 1994 at pp. 1593-1594. 

The Fourth District Court of Appeal affirmed. Fireman’s Fund 1994 at p. 1594. It said that the 
existing cause of action element was missing: 

Kelly expressly released Maryland from all claims, including bad faith. 
Accordingly, there was no existing cause of action which Kelly could have 
assigned or asserted on its own behalf against Maryland. Since the subrogated 
insurer stands in the shoes of its insured, the insurer has no greater rights 
against the third party than did the insured and is subject to all defenses the third 
party could have asserted against the insured. Thus, when an insured has 
released a third party, neither the insured nor the subrogated insurer has any 
rights to recover from the third party … the third essential element of a claim 
under equitable subrogation (i.e., that the insured have an existing assignable 
cause of action against the third party) is unquestionably absent here, because 
the insured clearly released Maryland, the party against whom Fireman’s 
equitable subrogation action is targeted. 

Fireman’s Fund 1994 at pp. 1596-1597 (citations omitted). 

In its opening and reply papers, Travelers cites only Cleveland Wrecking in its limited discussion 
of the existing cause of action element. But Cleveland Wrecking analyzed the existing cause of 
action element from the standpoint of saying that there was no double recovery problem. That 
is, the fact that the insured had already recovered its loss from the insurer did not preclude a 
later equitable subrogation action by the insurer to recover from the actual wrongdoer. In that 
context, Cleveland Wrecking discussed the existing cause of action element as follows: 

[The existing cause of action element] asks whether Webcor would have an 
assignable cause of action against Cleveland had it not been compensated for its 
loss by Interstate. The first amended complaint satisfies this element, alleging 
that, under the terms of the Webcor-Cleveland subcontract, Cleveland had a duty 
to defend and indemnify Webcor, and it breached that duty by failing to do so. 
Webcor could have pursued a cause of action against Cleveland had Interstate 
not made the payments, and there is no contention the cause of action is of a 
type that cannot be assigned. 

Cleveland urges that Webcor does not have an existing cause of action against 
Cleveland because Webcor has already been fully compensated by Interstate. 
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This argument is of course wrong, not only for the reasons stated above, but also 
because it is directly contradicted by the wording of the subrogation element 
itself. The element—even as described in Cleveland’s own brief—asks whether 
the insured has a cause of action against the defendant which it could have 
asserted had it not been compensated for its loss by the insurer. 

Cleveland Wrecking at p. 36 (internal citations and quotations omitted). 

In Cleveland Wrecking, it was argued that no equitable subrogation action was possible 
because the insured (Webcor) had been fully compensated by the insurer (Interstate). The First 
District Court of Appeal flatly rejected that contention. 

Here, Milgard is not making that argument, i.e., that the equitable subrogation cause of action 
fails because Pulte already has been compensated for its loss by Travelers. Rather, the 
argument here is that were Pulte to seek any defense costs from Milgard, Milgard would raise 
as a defense the fact that Pulte’s entitlement to defense costs from Milgard has been settled 
and cannot be raised by Pulte, since a settlement agreement bars reopening that controversy. 
E.g., Doran v. North State Grocery, Inc. (2006) 137 Cal.App.4th 484, 492. And since Travelers 
must stand in Pulte’s shoes, Milgard can raise that defense as against Travelers, too. Fireman’s 
Fund 1994 at pp. 1596-1597.  

Fireman’s Fund 1994 stands for the proposition that when the insured has released the third 
party from liability for the claim the insurer is attempting to assert under a theory of equitable 
subrogation, the claim is barred. 

In this case, the undisputed evidence demonstrates that the insured (Pulte) settled, and then 
dismissed with prejudice, the claim it had against Milgard for Milgard’s alleged breach of its 
purported contractual duty to defend Pulte in the Sanchez action—the same claim that Travelers 
now seeks to raise under an equitable subrogation theory. Travelers has cited no authority to 
suggest that whatever distinction exists between a release and a dismissal with prejudice 
following a settlement makes any difference in this context. The Court can think of no reason 
why that distinction would make any difference here; Milgard has already bought its peace vis-à-
vis any claim that it failed to defend Pulte in the Sanchez action. Travelers has not addressed 
Fireman’s Fund 1994 in its papers, and has not cited any authority that holds that a settlement 
and subsequent dismissal with prejudice such as the one in this case would not operate as a 
bar to a later equitable subrogation action for the same relief.  

The Court finds that Travelers has failed to prove the existing cause of action element of its 
equitable subrogation claim. As a result, the Court cannot grant summary adjudication of the 
equitable subrogation claim in Travelers’ favor. As to the equitable subrogation cause of action, 
the MSA is denied. 

Declaratory Relief Cause of Action and Milgard’s Purported Duty to Defend 

The remainder of the MSA is likewise denied. As set forth above, Milgard already has settled 
with Pulte the controversy of its purported duty to defend Pulte in the Sanchez action. There is 
thus no actual controversy concerning Milgard’s duty to defend Pulte in the Sanchez action. 
Even if there were, a declaration would be functionally meaningless. As the Court discusses 
above, as the facts stand now, Travelers cannot establish the existing cause of action element 
of its equitable subrogation cause of action. It follows, then, that were the Court to declare that, 
for example, Milgard had a contractual duty to defend Pulte in the Sanchez action, it would not 
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have the effect of guiding the parties’ future conduct, because Milgard and Pulte already have 
reached a settlement concerning that purported contractual duty. And such a declaration 
likewise would result in no relief to Travelers in this case, because the current state of the facts 
does not permit Travelers to recover against Milgard under an equitable subrogation theory, and 
Travelers concedes that is the only theory available to it as against Milgard. 

Any view the Court were to express here on the question of Milgard’s purported contractual duty 
to defend Pulte in the Sanchez action would be purely advisory in nature. The Court declines to 
issue an advisory opinion. Salazar v. Eastin (1995) 9 Cal.4th 836, 860. 

All of the evidentiary objections raised by the parties were immaterial to the disposition of the 
MSA. Accordingly, the Court declines to rule on them. CCP § 437c(q). 
 

  

 7.  TIME:  8:30   CASE#: MSC15-00941 
CASE NAME: TRAVELERS INSURANCE VS. MONSCH 
SPECIAL SET HEARING ON: JURY VS BENCH TRIAL SET BY COURT 
* TENTATIVE RULING: * 
 
This dispute, between plaintiff Travelers Property Casualty Company of America and related 
entities (“Travelers”) and the subcontractors who performed work on the relevant development 
(collectively, the “Subcontractors”) is the remnant of a construction defect action.  

In the underlying construction defect action, Sanchez et al. v. Pulte Home Corporation, case no. 
MSC13-00594, Sanchez, along with other homeowners, sued Pulte Home Corporation (“Pulte”), 
alleging construction defects in their homes. Pulte, in turn, cross-complained against the 
Subcontractors, alleging, essentially, that to the extent Sanchez or other homeowners suffered 
damage, the Subcontractors were responsible. During the underlying construction defect action, 
Travelers allegedly paid Pulte’s defense costs, pursuant to one or more insurance policies. The 
construction defect action as between the homeowners and Pulte has settled. The dispute 
between Pulte and the Subcontractors likewise has settled.  

All that remains is a dispute between Travelers and the Subcontractors concerning the defense 
costs Travelers allegedly paid.  

The Court asked the parties to provide briefing on whether Travelers’ equitable subrogation 
cause of action should be tried to a jury or the Court. 

The Court has considered the briefs supplied by defendant Colorific Painting, Inc., defendant 
Milgard Manufacturing, Inc., and Travelers. 

Milgard and Colorific both contend that because the underlying right Travelers seeks to enforce 
is a contractual right, there is an entitlement to a jury trial. Colorific also seems to contend that 
Travelers must establish it has “standing” to pursue a subrogation claim. 

Colorific seems to argue that Travelers must first establish all eight elements of its equitable 
subrogation claim to demonstrate that it has “standing” to pursue the actual underlying claim. 
Not so. There are eight elements to a claim for equitable subrogation. Relevant here, they are: 

(1) Pulte suffered a loss for which [a Subcontractor] is liable, either as the wrongdoer whose 
act or omission caused the loss or because [Subcontractor] is legally responsible to 
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Pulte for the loss caused by the wrongdoer; 

(2) The claimed loss was one for which Travelers was not primarily liable; 

(3) Travelers has compensated Pulte in whole or in part for the same loss for which [a 
Subcontractor] is primarily liable; 

(4) Travelers has paid the claim of Pulte to protect its own interest and not as a volunteer; 

(5) Pulte has an existing, assignable cause of action against [a Subcontractor] which Pulte 
could have asserted for its own benefit had it not been compensated for its loss by 
Travelers; 

(6) Travelers has suffered damages caused by the act or omission upon which the liability of 
[a Subonctractor] depends; 

(7) Justice requires that the loss be entirely shifted from Travelers to [a Subcontractor], 
whose equitable position is inferior to that of Travelers; and 

(8) Travelers’ damages are in a liquidated sum. 

Interstate Fire & Casualty Ins. Co. v. Cleveland Wrecking Co. (2010) 182 Cal.App.4th 23, 33-34.   

These elements do not appear to contemplate a second phase, and they do not suggest that a 
plaintiff who has established the eight elements would not immediately be entitled to a judgment 
for the liquidated sum. The eighth element requires a party seeking equitable subrogation to 
establish its damages, and the seventh element requires a finding that justice requires that 
entire sum be shifted to the responsible party with the inferior equitable position. There is no 
further analysis required to render a judgment.   

The Court does not agree that Travelers must first “obtain standing” to recover by establishing a 
right to subrogation, as Colorific appears to contend, or that Travelers will need to establish all 
the elements of its subrogation claim prior to having any right to stand in Pulte’s shoes and seek 
equitable subrogation against the subcontractors. Travelers has brought a cause of action for 
equitable subrogation. It need not first establish all the elements of that cause of action to 
pursue that very same cause of action. Travelers needs to prove its case to prevail; it need not 
prove its case to obtain a right to bring its case.  

It is true that Travelers will need to establish, at trial, each of the elements of its equitable 
subrogation claim. But it does not need to first establish those elements to be entitled to bring its 
case to trial. 

According to prevailing California law, “[g]enerally, an insurer on paying a loss is subrogated in a 
corresponding amount to the insured’s right of action against any person responsible for the 
loss.” Valley Crest Landscape Development, Inc. v. Mission Pools of Escondido, Inc. (2015) 238 
Cal.App.4th 468, 483.  

It is true that “[o]ne who asserts a right of subrogation, whether by virtue of an assignment or 
otherwise, must first show a right in equity to be entitled to such subrogation … Equitable 
subrogation requires an insurer to establish that its equitable position is superior to the position 
of the party to be charged.” San Diego Assemblers, Inc. v. Work Comp for Less Ins. Svcs., Inc. 
(2013) 220 Cal.App.4th 1363, 1368 (emphasis in original, quotation and citation omitted).  

But this comment in San Diego Assemblers, and related comments in other cases, only restates 
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the doctrine of superior equities: that is, there can be no equitable subrogation unless the party 
to be charged is either (i) the wrongdoer whose act or omission caused the underlying loss or (ii) 
otherwise legally responsible for the underlying loss. State Farm Gen. Ins. Co. v. Wells Fargo 
Bank, N.A. (2006) 143 Cal.App.4th 1098, 1112. It does not establish a threshold or gateway 
issue for the Court to resolve; rather, it simply restates the seventh element identified by 
Cleveland Wrecking and other cases. 

Jury Trial vs. Court Trial 

If an action is essentially one in equity, and the relief sought depends upon the application of 
equitable doctrines, then there is no entitlement to a jury trial. C&K Engineering Contractors v. 
Amber Steel Co., Inc. (1978) 23 Cal.3d 1, 9. To determine whether an action is “essentially one 
in equity,” the Court is to examine the “nature of the rights involved.” Id. 

As discussed above, subrogation is an equitable remedy. Were Travelers to obtain the relief it 
seeks, it would be equitable relief. See, e.g., Valley Crest Landscape Development, Inc. v. 
Mision Pools of Escondido, Inc. (2015) 238 Cal.App.4th 468, 483 (“[e]quitable subrogation is, as 
the name suggests, based on equity”); Fireman’s Fund Ins. Co. v. Morse Signal Devices (1984) 
151 Cal.App.3d 681, 686 (“[s]ubrogation is equity’s second method of compelling the ultimate 
payment by one who in justice and good conscience ought to make it – of putting the charge 
where it justly belongs”) (citation omitted; emphasis in original). Further confirming this, in the 
recent Mission Pools case, the subrogation causes of action were tried to the Court. There was 
no jury trial. Id. at p. 482. The Court of Appeal did order a jury trial on a different cause of action, 
but it left undisturbed the trial court’s decision to conduct a bench trial on the subrogation claim. 
Id. at pp. 492-493. 

The equitable subrogation cause of action will be tried to the Court. 
 

  

 8.  TIME:  8:30   CASE#: MSC15-02030 
CASE NAME: SPRACHER VS. ZAGARIS 
SPECIAL SET HEARING ON: CONTINUED MOTION FOR SUM JUDGMENT PER 
4-21-17 ORDE SET BY COURT 
* TENTATIVE RULING: * 
 
In light of Spracher’s claims being dismissed without prejudice on June 27, 2017, the motion is 
denied as moot. The denial is without prejudice to the motion being brought again should 
Spracher revive his claims in the future. 
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 9.  TIME:  8:30   CASE#: MSC15-02030 
CASE NAME: SPRACHER VS. ZAGARIS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. An appearance by CourtCall is acceptable. 

  

10.  TIME:  8:30   CASE#: MSC16-01694 
CASE NAME: LALLY VS MALLAH 
HEARING ON MOTION TO/FOR PRELIMINARY INJUNCTION FILED BY 
DHANWANT SINGH MALHI, GURNAM SINGH MALHI, KULWINDER SINGH MALHI, 
* TENTATIVE RULING: * 
 
This matter is off-calendar. 

  

11.  TIME:  8:30   CASE#: MSC17-00439 
CASE NAME: LAWSON VS. DISCOVERY REALTY [C 
HEARING ON PETITION TO/FOR COMPEL BINDING ARBITRATION, DISMISS 
CLAIMS, AND ST FILED BY DISCOVERY REALTY, INC 
* TENTATIVE RULING: * 
 
The unopposed petition to compel arbitration is granted. 

  

12.  TIME:  8:30   CASE#: MSL16-02193 
CASE NAME: BH FINANCIAL VS. VILLA 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT FILED BY BH FINANCIAL 
SERVICES, INC. 
* TENTATIVE RULING: * 
 
 The motion is unopposed and appears meritorious.  It is, therefore, granted. 
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13.  TIME:  8:30   CASE#: MSL16-03002 
CASE NAME: PMGI VS. MILLS 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT FILED BY PMGI 
FINANCIAL, LLC 
* TENTATIVE RULING: * 
 
The motion is continued to August 30, 2017 at 8:30 a.m. in Department 17. 

  

14.  TIME:  8:30   CASE#: MSL17-00403 
CASE NAME: SECOND ROUND VS GIAMBONA 
HEARING ON MOTION TO/FOR ORDER EXCLUDING EVIDENCE FILED BY 
MICHAEL GIAMBONA 
* TENTATIVE RULING: * 
 
The motion is unopposed and the motion to exclude evidence is, therefore granted. However 
the request for monetary sanctions is denied. 

  

15.  TIME:  8:30   CASE#: MSN15-0569 
CASE NAME: CTR FOR BIOLOGICAL DIVERSITY V 
HEARING ON MOTION TO/FOR TAX CALIF. STATE LANDS COMMISSION''S 
FILED BY CENTER FOR BIOLOGICAL DIVERSITY, COMMUNITIES FOR A 
* TENTATIVE RULING: * 
 
The motion is continued to December 21, 2017 at 8:30 a.m. in Department 17. The Court 

approves the briefing schedule set forth in the joint stipulation the parties uploaded to File & 

Serve Xpress on August 8, 2017. 

  

16.  TIME:  1:30   CASE#: MSC13-01453 
CASE NAME: HAPPY VALLEY VS COHEN 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
The issue conference is off-calendar.  

 


